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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Second Reading 
Resumed from an earlier stage of the sitting. 

HON ROBIN CHAPPLE (Mining and Pastoral) [5.07 pm]: The Greens will support the bill. However, I 
highlight some of the concerns that the Treasurer spoke about in the other place that there are no mums and pops 
here; the finances of all small investors were destroyed years ago in this case. Five professional litigators are 
involved in this matter. The expectation is that without a circuit-breaker, this matter will go on for a very long 
time. I suppose that is where we find ourselves in supporting this bill. It quite clearly cannot go on for a long 
time. Obviously, there are major issues in this legislation. Objections were raised by the Law Society of Western 
Australia, the Law Council of Australia, the Australian Bar Association, the Western Australian Bar Association 
and various other political commentators, each of which has doubted the constitutional validity of the bill. It was 
also noted during debate on the bill that the validity of the bill, when enacted, will be subject to a constitutional 
challenge that will need to be determined by the High Court of Australia. If this legislation does not survive a 
constitutional challenge, it will indeed delay the distribution of these sums quite dramatically and return the 
process to extended litigation and delay. 

I had the opportunity to meet with Mr Garry Trevor, the appointed Australian liquidator of the Bell Group NV, 
who manages the recovery of the Bell Group’s assets. These also include the Bell Group Ltd, TBGL; and Bell 
Group Finance Pty Ltd, BGF. Quite clearly, Mr Trevor, as an individual gentleman, was not particularly 
impressed with the process. I understand that he is one of the litigators, but he made a number of points to me, 
which are as follows — 

1. Retrospective legislation (effective from the date the Bill was introduced) 

2. Confiscation of all assets (overriding private property rights and sovereign risk) 

3. No consultation with Liquidator and or others owed money (except maybe IOWA). 

4. Attack on free speech (penalties for challenging the legislation) 

5. Conflict of interest with the Minister being both the decision maker and recipient of funds 

6. Interference with Judicial Process with Minister appointing an Administrator in place of the 
Court Appointed Liquidator, 

7. Interference with the Judicial Process putting in place a process that overrides the Court. 
Ordered Mediation to determine distribution 

8. Conflict of Interest with the State Solicitor providing advice to The Administrator. 
The  Minister and ICWA (one of the claimants against the fund). 

9. Removing Natural Justice with no Right of Appeal 

Quite clearly, others out there had some significant concerns about the process we were entering into. 

An article by Keith Kendall from Freedom Watch entitled “Bell Group legislation disturbing violation of basic 
legal principles” reads — 

The Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015, which was 
recently introduced into the Western Australian Parliament, represents the latest addition to what is 
unfortunately a long list of instances of executive overreach. In this case, though, the violation of the 
basic tenets of the separation of powers and the rule of law is particularly egregious, assuming this bill 
becomes law. 

As is usually the case when the executive arm of government exceeds the traditional bounds of its 
powers, the argument in favour of this bill is superficially attractive. Roughly $1.7 billion in proceeds 
from the liquidation of the Bell Group of companies in the early 1990s is to be protected from being 
eaten up in lawyers’ fees through protracted litigation. 

Putting aside the question of whether legitimate concerns are being addressed through the litigation or 
the naked self-interest on the part of the WA Government (a government-owned corporation is expected 
to be one of the main beneficiaries from the litigation ceasing), there are a number of elements of the 
bill that are deeply concerning. 

First among these is section 47 of the bill, which imposes penalties up to $200,000 and/or 5 years’ 
imprisonment for any action “impeding the operation” of the bill “or the achievement of its objects”. 
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This could be legitimately interpreted as applying to any legal challenge to the bill’s validity, meaning 
large penalties may be imposed for calling out the government for exceeding its authority. 
The  implications for the rule of law of this provision on its own are very significant as this could be a 
precedent for governments exceeding their legitimate authority and pre-empting any appropriate 
challenge to such excess. 
Compounding this abuse of authority is the second area of particular concern, section 67, which 
removes the right to appeal any decision made under the bill (once it has become a law). This represents 
a significant challenge to the traditional separation of powers as it exists in Australia and upon which 
many of the freedoms that we take for granted rest. The judiciary is meant to act as a check and balance 
on executive action—where the government exceeds its authority, the courts are there as the forum 
where such excesses can be challenged and rectified. The bill, though, seeks to remove this check and 
balance, leaving the executive to act unrestricted. 
It is interesting to observe that similar provisions, where executive action could not be challenged in a 
court, were the basis on which the High Court struck down legislation seeking to outlaw the Communist 
Party in the 1950s. Australia’s traditional system of checks and balances worked then; it is a shame to 
see that two thirds of a century later governments still seek to exceed their authority and avoid being 
held to account. If for no other reason, this attempt at implementing unrestricted government power, 
even if well-intentioned, should be concerning to any person who cherishes our free society. 

I thought it was important to read that in because, although I have made it clear that we will support the 
legislation, it moves in an interesting way. 
We need to provide a bit of background on the Bell Group Companies. This was a corporate vehicle of the late 
Robert Homes á Court, later taken over by the Bond Corporation. Post the 1987 crash, the entire Bell Group 
collapsed and went into liquidation under state corporation law. The banks appointed receivers under 
questionable securities, taking all the worthwhile assets. The liquidators sought funding from creditors to 
challenge securities taken by the Bell Group’s banks. It is worthwhile reading in some of the time lines of the 
milestones because, as we know, this has been going on for a long time. In 1995, the proceedings commenced; in 
2003, a trial commenced before Justice Owen; in 2006, the trial ended; in 2008, Justice Owen delivered 
judgements and banks were to pay $1.6 billion; in 2011, the banks’ appeal was heard by the Court of Appeal; 
and in 2012 the appeal decision was delivered and the banks were to pay $2.7 billion and the banks appealed to 
the High Court. In 2013, before the High Court hearing, a settlement was reached with the banks that left 
$1.7 billion to be distributed among remaining creditors and no claim to be made for their debts. In 2014, 
distribution litigation began and Plaza filed action against the Law Debenture Trust Corporation in the 
United  Kingdom and a section 564 application was filed by the liquidator; ancillary applications were filed by 
the Insurance Commission of WA; and other litigation was threatened. 
I refer to a document titled “Bell Group Recovery: History & Path to Resolution” provided to me by the 
Insurance Commission of Western Australia. I have a little bit of history in the Australian Stock Exchange that 
looks at how various corporations move money around, and I found a chart on page 11 of that report. It is 
astounding. I understand that many of the corporations that were involved in this very, very lengthy process are 
still to be identified and may never be known. For those who have not seen it, the distribution issues are set out 
in a table that looks like an electrical wiring diagram. It is an amazing chain of distribution, redistribution and 
reallocation. Quite clearly, if we did not have this legislation, the Bell Group recovery would take a very, very 
long time to come to fruition. Further amendments have been presented to the house and obviously the thirtieth 
report of the Standing Committee on Legislation has been handed down. I must admit that it was very pleasing to 
see a committee of this chamber work the way it did. As did Hon Ken Travers, I commend the members of that 
committee for dealing with very complex legislation and its history trail. It is really gratifying to see that the 
committee process is alive and well and is working well in this place. I wish to point out that very few pieces of 
legislation go through the committee process but this was an example in which we showed, and has been 
accepted by the Treasurer and the minister, that the amendments came from the committee system. One of the 
highlights of this place is that when the committee system works, it works effectively and well and the 
recommendations are taken on board. 
I am still concerned about a couple of issues, notwithstanding the amendments. The thirtieth report of the 
Standing Committee on Legislation into the Bell Group Companies states that the committee was not referred 
the power to inquire into the policy of the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Bill. It therefore focused on: whether the provisions of the bill are effective to implement its objects, 
as stated in clause 4 of the bill, which is dealt with in chapter 2 of the report; whether the operational effect of 
any clause in the bill is uncertain or may adversely affect the implementation of the liquidation regime, which is 
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dealt with in chapter 3 of the report; and legal issues, including whether any clause in the bill is invalid for 
constitutional or other reasons. 
During its inquiry, the committee found, to the best of its knowledge, that there was no precedent for a bill for 
the specific purpose of imposing a liquidation regime by way of state statute in WA or other jurisdictions by 
utilising part 1.1A of the Corporations Act 2001. Part 1.1A of the Corporations Act 2001 outlines the interaction 
between corporate legislation and state or territory laws. The committee was not able to identify any clauses of 
the bill that are invalid on the basis of infringing the commonwealth Constitution. Notwithstanding what the 
committee found, we will await the outcome of what vested interests have to say about that process outside of 
this place. It will be interesting to see when litigation is commenced and whether it takes place. 

The committee determined that the legislative intention and operational effect of a number of clauses of the bill 
require clarification and, in some instances, amendments. Obviously, we have seen a large number of 
amendments come in that will be dealt with in Committee of the Whole. 

The committee made 19 narrative recommendations, 10 statutory form recommendations and three minority 
narrative recommendations. The committee acknowledged not only the policy intent of the bill but also the views 
of some witnesses that the means by which the bill seeks to implement the policy are unjust and objectionable. 
There are a number of uncertainties about whether the bill will be effective in implementing its objectives. 
I  certainly hope it is because, as I say, 20 years is a long while for this to be going on. Quite clearly, a significant 
amount of funds is being held up in this process and it will be great to see the issue finalised. The likelihood of 
future legal challenges is uncertain. A number of external vested interests may see fit to go back into the courts 
and start this whole wretched process over again. 

The draft amendments of 16 November 2015 are in addition to the draft amendments of 14 September 2015 and 
have been highlighted in the document. There are many amendments. I will not go through them in detail. 

We have identified that the bill is unique and without precedent. I think the use of legislation to resolve 
commercial disputes is seldom used and should be resorted to only in the most extreme circumstances. The bill 
makes significant alterations to existing law by creating new administrative procedures and a vehicle for the 
Governor, acting on the advice of cabinet, to determine the distribution of proceeds. I am concerned about the 
exemption of the authority from the Freedom of Information Act. I have never liked any of those provisions 
because the Freedom of Information Act was introduced to enable people to examine processes of governance. 
Although I partially understand the reason for the exemption of the authority from the Freedom of Information 
Act, it concerns me that some of these issues may not be able to be determined over time. 

Some of the uncertainties arising from the bill were identified in pages 12 and 13 of the report, such as the 
difference in the wording between a court making orders as it deems “just” in section 546 of the Corporations 
Act and the provision of “appropriate compensation” in clause 4(c) of the bill, which is set out on page 26 of the 
report. Section 5F(3) of the Corporations Act is an additional source of uncertainty, which may impact on the 
operation of the bill, which is outlined on page 27 of the report and dealt with in recommendation 1. 
As  mentioned by Hon Ken Travers, Mr Pettit, SC, was of the opinion that despite clause 68(4) permitting 
judicial review for jurisdictional error, there may be practical difficulties in applying for such relief for the 
reasons set out in paragraph 5.26. That is contained on page 36 of the report and in recommendation 3. The bill 
has transparency issues in that it does not require any draft reports, recommendations by the authority or 
determinations by the Governor to be made public. However, this does not preclude persons provided with this 
information from making them public. That is contained on page 41 of the report and is dealt with in 
recommendation 4. One of the issues that obviously underlines this is that we know that the state has a major 
fiscal problem. Resolving this issue will certainly enable the state and the Insurance Commission of WA to 
recoup the funds it has tied up in this process. 

There are some other things that I want to deal with in Committee of the Whole so this might be the time that I 
conclude my remarks. One of the proposed amendments on the supplementary notice paper dated 14 September 
needs to be explained at some level. When we dealt with proposed amendment 2/3, part of that was to reinstate 
many of those corporations that had been deregistered to enable them to reappear so that taxation matters could 
be dealt with. 

That is about the end of my contribution on this matter. I would like to thank the minister’s department and 
officers for assisting with presentations. I will provide the relevant documents to Hansard that I quoted from. 
In  essence, at some level begrudgingly the Greens support the legislation on the basis that this needs to come to 
an end. In that regard, that is the end of my contribution. 

HON ROBYN McSWEENEY (South West) [5.31 pm]: As chair, I presented the Standing Committee on 
Legislation’s thirtieth report that considered the Bell Group Companies (Finalisation of Matters and Distribution 
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of Proceeds) Bill 2015. I would like to thank the members who sat on the committee with me: 
Hon Donna Faragher; Hon Nick Goiran, who was co-opted onto the committee; Hon Dave Grills; and 
Hon Ken  Travers, who has already spoken. It was a pleasure to have Hon Ken Travers and Hon Nick Goiran on 
the legislation committee. I also thank Hon Lynn MacLaren. I thank the committee clerks, Alex and Anne, who 
did an enormous amount of work. We had a very tight time frame for this unique bill. I say “unique” because, 
after 20 years, we are bringing this matter to a close. A lot of members here would not remember WA Inc or, if 
they did, perhaps they did not live through it, but I know that Hon Ken Travers has a good handle on 
what  happened during that era, as I do. I think that Hon Simon O’Brien and Hon Barry House were in 
Parliament at that time; not that I was in Parliament but I certainly was aware of what was going on. 

The bill imposes a Western Australian–based liquidation regime for a number of companies, referred to in the 
bill as WA Bell Companies. When the committee looked at the Bell companies, it is a very complex issue. I wish 
that I could be the mastermind of something similar these days! I do not think I would get away with it. 
The  committee plotted where they went and what they did. It was not so bad with the Bell Companies—
Robert  Holmes à Court set those up—but Mr Bond came along and raided it and depleted it of funds. 
Before  that, they were in cahoots with the government. The government bought $150 million worth of bonds 
and 19.9 per cent of the company before it was raided. The former State Government Insurance Office, now 
Insurance Commission of WA, has spent about $250 million over the years to recoup its funds. The court case 
has been ongoing for the past eight years and has awarded $1.7 billion. People have been very determined to get 
their money back—at least the government has. I do not think there is any other way that the government can 
recoup that money unless it does what is set out in the policy of the bill. The committee did not look at the policy 
of the bill; it looked at the detail of the legislation. It was like a big jigsaw puzzle. We pulled it apart and put it 
back together. Bell Companies is a big jigsaw puzzle when one looks at where they went and what they did. 

The bill refers to WA Bell Companies. The report states that is — 

… in place of that provided for in the Corporations Act 2001 … This is to enable the distribution of the 
proceeds of a settlement of litigation between various banks and the liquidator of WA Bell Companies. 
This litigation was initiated by the liquidator to set aside various securities taken by the banks over 
various assets of WA Bell Companies. 

4 To the best of its knowledge, the Committee is not aware of any precedent for a Bill that has been 
introduced for the specific purpose of imposing a liquidation regime by way of State statute in Western 
Australia or other jurisdictions, by utilising Part 1.1A of the Corporations Act 2001. 

As I said at the start, this is a unique bill. As I did not table the report in Parliament—it was tabled with the 
Clerks—I would like to read in the brief summary of the main events leading up to the introduction of the bill. 
I  think all parties are in support of the bill. There are some issues that different members have taken up, but the 
government has looked at all of the committee’s recommendations and, in the main, out of 29 has accepted most 
of them and changed them a little from what we had, but put it in solicitor and legal speak, which I do not 
particularly mind. Most of us support the bill, including me. I quote from the report — 

Set out below is a brief summary of the main events … 
• The Bell Group Ltd, the holding company of the Bell Group of companies and whose subsidiaries 

included Bell Group Finance (BGF); Bell Group NV (BGNV) and Bell Group UK (BGUK) was, in the 
mid 1980s, a publicly listed company controlled by interests associated with the late Robert Holmes à 
Court. 

• Following the stock market crash of 1987, the Insurance Commission of Western Australia (ICWA) 
(then known as the State Government Insurance Commission) and the Bond Corporation each purchased 
19.9% of the shares of The Bell Group Ltd, with ICWA also purchasing subordinated bonds in the 
company. Subsequently, the Bond Corporation made a takeover bid for The Bell Group Ltd. 

• The Bell Group of companies borrowed from a number of sources, including by means of unsecured 
loan facilities with a number of banks. Following financial difficulties faced by the group, the banks 
acquired security over all of its assets and required the proceeds of asset sales to be applied to reduce 
debt to the banks. 

• Other finance was raised through a number of bond issues, including two domestic (Australian) bond 
issues, issued by BGF and three in Europe, issued by BGNV. In a winding up, repayment of amounts 
owed to bond holders rank after the repayment of all other unsecured loans to the group. The trustee for 
the bond holders is the Law Debenture Trust Corporation (LDTC). 

 [4] 



Extract from Hansard 
[COUNCIL — Tuesday, 17 November 2015] 

 p8265a-8291a 
Hon Robin Chapple; Hon Robyn McSweeney; Hon Lynn MacLaren; Hon Sue Ellery; Hon Michael Mischin; 

Hon Kate Doust; Hon Ken Travers; Hon Michael Mischin — By Leave: I Move— 

• Due to the group being unable to pay interest to bond holders in 1990, the directors of 
The  Bell  Group  Ltd, in March 1991, applied for the appointment of a liquidator. The banks appointed 
receivers and managers, who sold the realisable assets of the group over which their securities were held. 

• From 1991 onwards various Bell group companies were wound up, including: 
a) The Bell Group Ltd on 24 July 1991 by the Supreme Court of Western Australia; 
b)  BGF on 3 March 1993 by the Supreme Court of Western Australia; 
c)  BGNV (by a liquidator being appointed in the Netherlands Antilles on 3 January 1995 and by 

a liquidator appointed by the Supreme Court of Western Australia on 19 July 1996); and 
d)  BGUK on 13 December 1995 by the High Court of Justice in the United Kingdom. 

That was 20 years ago. The report continues — 

• In 1995 the liquidators initiated proceedings against the banks to set aside the securities taken over group 
assets … In order to secure funding for this to occur, the liquidators entered into various funding 
agreements with three creditors … ICWA, the ATO — 

That is the Australian Taxation Office — 

(a creditor due to various taxation liabilities of a number of Bell group companies) and BGNV.  

• In consideration of the provision of funding for the Bell litigation, the liquidators agreed to provide 
benefits to the Funding Creditors to compensate them for the risks taken in providing this funding,14 

including bringing an application under section 564 of the Corporations Act 2001 … in their favour. 
This application, if granted, would result in around two thirds of the proceeds from the Bell litigation, if 
successful, being distributed to the indemnifying creditors in shares of 7.5% (the ATO); 37.5% (ICWA 
and the LDTC) and 55% (BGNV). 

• Due to two of the Funding Creditors wishing to withdraw funding, the Bell litigation funding was 
rearranged in 1999. ICWA became the sole funder of the Bell litigation and the distribution 
arrangement was adjusted to shares of 9% (the ATO); 53.5% (ICWA and the LDTC) and 37.5% 
(BGNV). 

• The liquidator of the Bell group companies was substantially successful in the Bell litigation in the 
Supreme Court of Western Australia and the banks were ordered to pay 10 of the companies 
approximately $1.6 billion. 

• In May 2009 the banks appealed the above decision. The Court of Appeal dismissed the appeal and 
increased the judgment debt to approximately $2.7 billion from $1.6 billion (partially resulting from it 
increasing the rate at which compound interest accrued on the money the banks had received). 

• On 14 September 2012 the banks appealed the decision of the Court of Appeal to the 
High  Court  of  Australia. Before the appeal was heard, a settlement was reached, resulting in 
$1.7 billion (Settlement Sum) being made available for distribution to the remaining creditors in 
consideration of the banks not claiming for their debts. 

I have set out the proceeds until now. That was how the $1.7 billion came to be. The government could go on for 
years in litigation. I know that some people talked about mediation, and there was going to be mediation in 
Singapore. Shortly before that mediation, the government announced that it would be introducing this bill. 
Some  lawyers say that it will stop people from going to the courts, and that is exactly what it intends to do. 
It  will limit court processes. When the committee considered the bill, we could see that it was so complex that 
one needed to be a Philadelphian lawyer just to understand the first pages of the Bell Corporation and the Bell 
companies. 

Looking back at that time, it is difficult to understand how governments could work the way that they did then. 
Everybody knows that that was the way it was, and I am sure everybody in here knows that it should never 
happen again. None of us in here were responsible for, or had anything to do with, WA Inc. Regardless of which 
party we belong to, we still shake our heads about the processes, or lack of processes, used in those times. 
The  government wants its money back, and I can see the need for a bill such as this, even though it is unique in 
our history. We can say the same about the Bell companies. What happened with them was also unique in our 
history. On that note, I will sit down and thank the Standing Committee on Legislation for the work it did. 

HON LYNN MacLAREN (South Metropolitan) [5.45 pm]: I rise to provide a short contribution to debate on 
the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015. I thought I would 
take a different tack and look at the colourful history surrounding this matter. There are only very rare 

 [5] 



Extract from Hansard 
[COUNCIL — Tuesday, 17 November 2015] 

 p8265a-8291a 
Hon Robin Chapple; Hon Robyn McSweeney; Hon Lynn MacLaren; Hon Sue Ellery; Hon Michael Mischin; 

Hon Kate Doust; Hon Ken Travers; Hon Michael Mischin — By Leave: I Move— 

opportunities when we can talk about Michael Jackson in the Legislative Council, and I thought I would take this 
opportunity. 

I will begin, however, on a serious note, by saying that this is an extraordinary piece of legislation. When 
Hon Robin Chapple said that the Greens grudgingly support this bill, I can say that it has been difficult for me 
because of the principles involved. The submissions from the Law Society of Western Australia and the Law 
Council of Australian are available on the Parliament website. All the public submissions we received are 
available for review. This is a tough thing to do, and I think we have come down on the right side in supporting 
this legislation, but it should be noted that it is extraordinary and that certain rights are, it might be said, trampled 
on. 

In fact, well before the Bell group legislation came into the Legislative Council, we received letters from people 
who were disgruntled by this, and were concerned about the degree of consultation that the government had 
undertaken. The reasons are on the record for the government not undertaking consultation. For every argument 
criticising this bill, there is a counterargument about why it is being done this way. It is uncomfortable. I want to 
express my appreciation to the government for accepting the minority recommendations in the report of the 
Standing Committee on Legislation. I am a member of that committee, and this was not an easy inquiry for me to 
take part in, because the detail was on the extreme end. It is financial and investment detail, and it is 
complicated. Had we not had the participation of Hon Ken Travers and Hon Nick Goiran in that inquiry, the 
report would have been the poorer for that. 

Hon Robyn McSweeney: Excuse me! 

Hon LYNN MacLAREN: I appreciated the extra contribution of those additional members, who brought 
expertise to the committee in this particular area. That is not to slight the committee chair, 
Hon Robyn  McSweeney, who may have mistakenly believed that I was saying that nobody else in the 
committee knew what they were talking about. That is not what I am saying. I am saying that the addition of 
these two members for this particular inquiry was of great assistance to us. I want to thank the government for 
accepting the recommendations and providing a quick response to the committee report, which was tabled only 
last week. The government was also able to accept the minority recommendations, to a degree. 
Those  recommendations dealt with the element of transparency, which I felt was important to balance the other 
rights that we are—what should I say—offending. 

Hon Michael Mischin: I think the word you used was “trampling”. 

Hon LYNN MacLAREN: I said “trampling”, but I was trying to find a nicer, kinder word, and I thought 
“offending” was going there. 

The element of transparency is really important. I do not want to be repetitive in this debate, and other members 
have already described what will happen once this legislation passes. I felt that it was really important that we 
had some degree of transparency about the recommendations and the final payouts. If a company was receiving 
money, that would be somehow on the public record because it would be recorded in the company’s annual 
accounts, and a really switched-on journalist could probably piece together all the different allocations of money 
that were made, so why not be transparent about how the final funds are distributed in the first instance and just 
cope with the response of the public? 

I thought, for my contribution to the debate, I could look a bit at history. I was in Australia at the time when 
much of this history was made, but in 1973, before I arrived in Australia, Robert Holmes à Court’s 
Albany  Woollen Mills acquired Bell Brothers, a well-known Western Australian transport and contracting 
group, for $9.6 million through a reverse takeover. Bell Brothers would ultimately become his flagship company 
as Bell Resources. I want to talk a bit about Robert Holmes à Court. I was incredulous that a man 53 years of age 
achieved everything he did. He was Australia’s first billionaire. I wonder what I am doing with my life. I am 53 
and I am working on owning my first house. This guy was obviously a very unusual character in Western 
Australian history and I want to go into a bit about him and Bell. The entry about him on Wikipedia states — 

Bell acquired media interests including the Albany Advertiser, the Katanning weekly, the Great 
Southern Herald, the Collie Mail and radio station 6VA. 

Which broadcast out of Albany when I was there as an exchange student — 

It also made unsuccessful bids for companies such as Griffin Coal, Greenbushes Tin and Emu Wines. 
These bids, while unsuccessful, earned significant profits mainly by aggressive defences from owners 
resulting in inflated share prices held by the bidder. 
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In 1977, Holmes à Court’s brother Simon disappeared in mysterious circumstances in Africa. 
His  abandoned car was found more than 1000 km from his home and where he was last seen in 
Botswana. Author Geoff Elliott wrote a book about the disappearance. 

During 1979, — 

Which was the year I was an exchange student in Albany — 

Bell made an unsuccessful bid for Ansett Transport Industries but was defeated by Rupert Murdoch and 
roadfreight group TNT. However, a profit of $11 million was made by Bell for future bids. 

Bell Group made an unsuccessful bid for The Times in 1980, and at the same time launched a new Perth 
newspaper, the Western Mail, challenging the The Herald and Weekly Times … which owned the 
West  Australian. By the end of 1980, Bell Resources had accumulated cash reserves of $100 million. 

In 1981, it made a bid for Elders Goldsbrough Mort for $120 million bid and failed, but earned a profit 
of $16.5 million on the deal. 

During 1982, Bell took stakes in Rolls Royce and Portland Cement and made an unsuccessful bid for 
the H&WT group. Later that year it acquired Perth television station TVW-7. 

Bell subsequently acquired a television station in Adelaide and a handful of small regional radio 
stations. 

Unsuccessful bids were made for Carlton & United Breweries and Elders IXL but, as usual, 
Holmes  à  Court’s strategic corporate planning let him walk away with a profit. 

In 1983, Bell bought Perth mining equipment company Wigmores, and was renamed Bell Resources. 

Through the ACC group, Bell gained control of Bass Strait oil and gas explorer, Weeks Petroleum 
which owned a 2.5% royalty share in the Esso–BHP consortium. 

In 1985, Bell acquired 13% of U.S. mining company Asarco for $140 million and made an unsuccessful 
bid for Perth utility Fremantle Gas & Coke. In 1982 board room coup it acquired Lord Grade’s UK-
based Associated Communications Corporation (ACC), and then sold off ACC’s stake in Central 
Independent Television and ATV Music publishing interests, including Northern Songs, a company set 
up by The Beatles to control copyright of their music. ATV Music Publishing was bought by 
Michael  Jackson, and as part of the deal, Holmes à Court persuaded Jackson to make a brief visit to 
Perth, in order to appear on Channel 7’s annual Telethon. 

So there we go, there is the connection with Michael Jackson! 

Hon Michael Mischin: It took a while to get there! 

Hon LYNN MacLAREN: It was building up! The Wikipedia entry continues — 

Also in 1985, Bell Resources made its biggest and most daring bid to date for control of resources and 
steelmaking giant BHP, which was Australia’s largest company. Before the deal was finalised the 
following year, Elders IXL took a 20% stake in BHP, for $2 billion. In turn, BHP purchased $1 billion 
of Elders preference shares. The deal later resulted in action against Elders executives, including 
chairman John Elliott by the corporate regulator. 

Bell acted as a “white knight” in defeating a £1.9 billion hostile bid from Lloyds Bank for its competitor 
Standard Chartered Bank. 

In 1987, Bell purchased a stake in Pioneer Concrete and made a … unsuccessful bid for the H&WT 
group. The bid went to takeover competitor Rupert Murdoch for $1.8 billion. Bell took ownership of 
The West Australian, Perth’s main daily newspaper. Bell also spent US$800 million, to acquire 9.6% of 
Texaco stock. 

By the time of the October 1987 international stockmarket crash, Bell Group had accumulated assets 
that were valuable but not generating revenue sufficient to cover debts. Holmes à Court’s family 
company, Heytesbury Holdings, at the time owned 43% of Bell Group, which in turn owned 40% of the 
cash rich Bell Resources. However, Bell Resources was not able to buy its parent, due to share raids 
being made on Bell Resources by Kerry Packer, Adelaide Steamship Company (under John Spalvins) 
and IEL (Ron Brierley). Merrill Lynch withdrew its $1 billion line of credit facility, meaning that the 
parent couldn’t acquire its subsidiary and thereby access the money. 

… 
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Holmes à Court initially disposed of some Perth properties before accepting a joint takeover by 
Bond  Corporation and the State Government Insurance Commission (SGIC), in which both parties took 
a 19.9% stake in Bell Group. Holmes a Court retained 6% of Bell Group and received $340 million 
from the sale. Bond Corp was subsequently forced to bid for other shares in Bell with the result that it 
ended up with a majority shareholding of 68% of Bell Group. Bond Corp then proceeded to strip 
$500 million from Bell Resources in an effort to prop up its own debts. The asset stripping included 
transferring cash from Bell Resources for its own purposes (thus breaching the company code and 
ultimately sending its chairman Alan Bond to jail), transfer of ownership of newspaper holdings into 
Bond Media and disposal of certain assets including TVW-7. 

During 1988, Holmes à Court concentrated on the rebuilding and expansion of his Heytesbury 
subsidiaries acquiring Stoll Moss Theatres in London, Sherwin Pastoral Co (owner of vast cattle 
stations in Northern Australia), and the Vasse Felix winery in Margaret River. 

Tonight is perhaps a night we should raise a glass of the Vasse Felix chardonnay, which I partake in from to time 
to time in this place—when Parliament rises! 

Hon Michael Mischin: When it is over, we’ll drink some! 

Hon LYNN MacLAREN: I was just trying to see whether anyone was listening! The entry continues — 

In 1989, Heytesbury bought the Victoria River Downs and major Sherwin Pastoral Co cattle and 
pastoral stations. Holmes à Court also traded in Jaguar stock, as well as Christies and New Zealand 
media group Wilson & Horton. 

During 1990, Bond Corporation announced a record $980m loss and Elders IXL followed with an 
announcement of a $1.3 billion loss. Bond Corporation entered a scheme of arrangement in 1991, with 
receivers taking charge of Bell Group and Bell Resources. 

Members, it is important to recognise and recall that Robert Holmes à Court suffered from diabetes, which is 
important in this week when we are talking about raising awareness of diabetes. He died of a heart attack in bed 
on the morning of 2 September 1990. The entry continues — 

Heytesbury Holdings continues as one of the largest private companies in Australia. 

When this was written — 

Janet Holmes à Court ran Heytesbury from the time of her husband’s death until 2005, when she retired. 
She was, at one time, Australia’s richest woman. The couple’s eldest son, Peter Holmes à Court, is now 
a major investor and entrepreneur in his own right, after divesting himself of his share of Heytesbury, 
reported as A$35 million. 

I have to mention the other celebrity and then I am nearly finished — 

Peter Holmes à Court along with Russell Crowe is the 75.8% owner of National Rugby League club 
South Sydney Rabbitohs. Another son, Paul Holmes à Court has since taken over as chief executive. 
Robert Holmes à Court’s other children are Simon (married, with four children) and Catherine. Holmes 
à Court’s mother Ethnee died at the age of 98 in May 2014. 

Robert and Janet Holmes à Court had 12 grandchildren by 2005, according to an interview with her. 

This guy started with almost nothing and he built up a billion-dollar portfolio. We can see from how he did it 
that he led an extraordinary life. 

Sitting suspended from 6.00 pm to 7.30 pm 

Hon LYNN MacLAREN: My remarks earlier went into the colourful history and particular achievements of 
Robert Holmes á Court. Members may wonder how I was able to pull together such a wide and diverse list of 
historic achievements, and I need to reveal that my source was none other than Wikipedia. If members are 
interested to click through on any of those matters, further information is available, such as on Michael Jackson 
and all the companies that I mentioned. If members are of a mind to look more deeply into the colourful history 
of the Bell Group and Bell Resources, they might learn about it from the bit of information that is online. 
My  purpose in doing that was merely that this debate and the committee inquiry are extremely complicated and 
very complex, and they involve matters that are quite intricately detailed, and sometimes when we look at that 
detail, we lose the essence of what we are talking about. We are talking about money. We are talking about 
people’s savings. We are talking about how companies accumulate money. From the simple story that I read 
about Robert Holmes á Court, members can understand that he was able to accumulate money in quite a creative 
fashion over some considerable length of time. 
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Many people have noted that the bill is unusual. The submissions from the Law Council of Australia and the 
Law Society of Western Australian are two submissions to the parliamentary committee inquiry that highlight 
those problems that maybe would cause someone to oppose this legislation. I guess when we give an undertaking 
that once we do this, we will never do this kind of thing again, it is very important that we do not do it again. It is 
very important that this is not repeated and, in light of that, Hon Robin Chapple highlighted some of the key 
points that constituents have made to us. 

In my final remarks on this legislation, I want to put on the record the implications of what this legislation will 
achieve. We have discussed that this is retrospective legislation. I do not want to be repetitive, but I will briefly 
summarise those points. It is retrospective legislation. That is not unusual, we have that from time to time, but in 
this case, when it is put together with all the other features of this bill, it is alarming. It takes unilateral control of 
a $1.7 billion fund, overriding the Supreme Court of Western Australia and an overseas court. The government is 
planning to rush through the consideration of the new law. This letter was given to us earlier in the year, and the 
fact that this legislation went to a parliamentary committee is an important feature of why we support this 
legislation at this point. The parliamentary committee was able to reflect in more detail on the implications of the 
legislation, and it has produced a report that is quite significant in its volume and the scope of its content. 

I will take a different tack. I am trying not to be too hypercritical of this legislation because, after all, we are 
supporting it. The submission from the Law Society mentions elements that I believe should be on the record. 
I  do not know whether any member has already mentioned the five points that the Law Society raised in its 
submission, but point 1 reads in part — 

The rights of the remaining Bell Group creditors exist under an established legal regime, which is 
capable of resolving the dispute between them. 

I guess that somebody assessed that that was not happening in a timely enough fashion, which is not really 
disputed here. The submission continues in point 2 — 

… the Society opposes any law that removes or compulsorily acquires a person’s property or 
commercial rights without just compensation. 

That is something that we should look at very carefully. I am sure that government members may want to reflect 
upon that in more detail through the debate. Point 3 states in part that this approach — 

… places the State Solicitor in a position of an actual conflict of interest. 

The government’s response to the committee’s recommendation to address that by having independent legal 
advice was not accepted, and it does believe that that conflict of interest can be managed. That is worth putting 
on the record. Point 4 states in part that the Law Society opposes — 

… the creation of criminal offences with retrospective operation. 

That is opposed by many of the other lawyers who wrote to us, including the Law Council of Australia. 
The  submission continues in point 5 — 

The Society does not, in any event, consider there is sufficient justification for legislation of this type to provide 
criminal sanction for conduct that is contrary to the Bell Legislation. 

This point goes to the issue of freedom of speech, and it continues — 

The use of criminal sanction for such commercial issues between creditors is particularly punitive, 
especially where the matters involved have arisen over the decades prior to the proposed introduction of 
such criminalisation. 

The Law Society’s view is that the Bell legislation is objectionable. It is really important to put that on the 
record, because when days have gone by, we will reflect upon this and ask: did we do the right thing? When the 
issue has been resolved and once the authority is wound up and the report is tabled in this place—so we can see 
with some transparency the recommendations that were made—we might ask: have we done the right thing? 
That is really something for future generations to reflect upon. It is a brave government that puts forward a bill of 
this nature, which hopes to achieve an end for the greater good. With that, let us, let them, get on with it. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [7.38 pm]: I want to make a few 
comments, more about the process than the content of the Bell Group Companies (Finalisation of Matters and 
Distribution of Proceeds) Bill 2015. Given when the committee tabled its report, I am sure that all efforts were 
taken to get information to us for today’s debate as quickly as possible. However, we still found ourselves in the 
situation in which we are dealing with a very complex and complicated bill, and at seven o’clock this morning 
we were emailed some government amendments to be considered today, and then at around three o’clock this 
afternoon, about an hour before the debate started, further information was provided to members of the house. 
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I  appreciate that we were provided with written information and I appreciate what the Attorney General had to 
do to get that information together in a written form for us. I suspect there may well be other ministers who 
would not have gone to the effort that the Attorney General went to. 

I understand that the committee tabled its report on, I think, only Thursday. I appreciate the tight timetable. 
However, if I apply the Norman Moore–Peter Foss test to whether or not this is a reasonable way to legislate, the 
answer would undoubtedly be no, it is not. For any legislation—never mind a piece of legislation of this kind 
that is controversial, overrides existing laws, changes the rights of various parties in the proceedings and is 
unprecedented—having to rely on absorbing, reading, and taking on board the material that is provided to us as 
late as an hour before the debate starts on this matter is not best practice legislating; it is not even very good 
practice legislating. I say “kudos” to the committee for the work that it did and “kudos” to the Attorney General 
for providing the house with certain additional information in writing today. I appreciate that it was provided to 
us in writing, which is much easier for us to deal with than just listening to the Attorney General tell us in his 
second reading response. However, it is not best practice and I hope that it is not a set of legislative 
circumstances that we find ourselves in again.  

The policy intent of the bill is to secure the position of the state to bring to a timely end what seems to have 
become a perpetual litigation. The bill does set out to meet an important policy objective and it does meet those 
other tests that I read out earlier: it is controversial, it does set a new precedent, and it does overturn existing 
legislation. For the house to receive information as late as an hour before the debate today, I really could not let 
that go without mention because I think it is an extraordinary set of circumstances. I apply the Moore–Foss test 
and wonder what they would be saying if we were on the other side and we had made these kinds of legislative 
amendments to them. I think they would be making a much bigger fuss than I am making. 

Hon Peter Collier: I think you appreciate it was an exceptional circumstance and we did send it off to 
committee. 

Hon SUE ELLERY: I appreciate that and I appreciate that, in fact, the nature of the amendments are to accept 
the committee’s recommendations. I appreciate that and I have made a point of saying that I appreciate the work 
that the Attorney General undertook to give us information in writing. For me, that is a much easier way to 
understand the issues that we are dealing with than having to pick it up through listening to a second reading 
response. I recognise all of that, but I think that the point has to be made that we are dealing with a very 
complicated piece of legislation and a very controversial piece of legislation, and we are now doing it a bit by 
legislating on the run, with amendments being provided an hour before the debate starts. I wanted to make those 
points. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [7.43 pm] — in reply: I should 
begin by thanking the opposition for its support, and the Greens for its support, reluctant though it is. I entirely 
accept that we are not working in an ideal set of circumstances. I entirely accept that this is a complicated piece 
of legislation that is very difficult to come to grips with, if only because of the convoluted history that has led up 
to it. Of course, it has been agitated at length and many of the arguments that were presented today and have 
been presented to the committee were also agitated in the other place when the bill was proceeding through 
there. It has been complicated again by the fact that a number of other amendments needed to be dealt with in 
order to accommodate some late developments arising out of taxation implications that were brought to the 
government’s attention. Of course, one of the advantages of sending this bill to the committee was that the 
committee could consider the legislation on behalf of the rest of the chamber before it was re-presented here in 
order to be passed.  

One of the other constraints that we are working under is the limited amount of parliamentary time available 
before we have to rise at the end of this year, and the government’s desire to not only pursue its legislative 
agenda with the bills that need to be passed, but also to refrain from needing to sit extended hours or for further 
weeks in order to dispose of this and other pieces of legislation. It has not been ideal and I appreciate the 
understanding and the indulgence on the part of other members for accommodating this matter in the way that 
they have. I appreciate the comments that have been made. Some considerable effort has been undertaken in 
order to not only provide members with, as early as practicable, the government’s comprehensive response to the 
committee recommendations, but also provide that in writing, and to provide a marked-up copy of the bill so that 
members can easily follow what is being proposed, and other materials as necessary, including a copy of the 
supplementary notice paper in advance. Regrettably, because of logistical difficulties in settling that document, it 
was only made available to members fairly late in the piece by the Clerks of the chamber, but a draft of it was 
circulated as early as practicable.  

In terms of the ideal nature of the process, I recall going to a parliamentary committee–type conference some 
years ago in Queensland on scrutiny of legislation. They proudly told us that they had to pass some emergency 
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legislation as a result of the Queensland floods and they had to prepare that quickly. They convened at one of 
their parliamentary committees to look at it. They phoned around some of the interested parties to get their views 
on it. They discovered all sorts of flaws in it such as Henry VIII clauses, and they managed to pass it within a 
few days anyway!  

Hon Kate Doust: That’s what you can do with one chamber, though. 

Hon MICHAEL MISCHIN: Yes, well, it is that kind of place I suppose.  

Several members interjected. 

The ACTING PRESIDENT (Hon Simon O’Brien): Order! We are restricted to the question that the bill be 
read a second time at this juncture.  

Hon MICHAEL MISCHIN: I will now deal with some of the issues that have been raised. Again, to put it into 
context, one loses sight of what this bill is about when one goes into the technicalities of it and listens to myriad 
complaints from those who have a particular view of anything that interferes with the usual course of events, 
particularly from lawyers. I will start with a reference to the judgement of Justice Owen in the primary litigation 
that led us to this. At paragraph 9 733 of his judgement, which he delivered after three years of trial and two 
years of consideration and writing, he said of these Bell proceedings — 

I went into this trial believing that, at some point, the parties would settle. I still think it should have 
settled because, basically, it is only about money. 

He went on at paragraph 9 734 —  

Throughout the trial I anticipated the delivery by one or other of the parties of a ‘killer punch’ that 
would be a complete answer to the case brought by the opposing party and to facilitate the writing of a 
clear, concise and (relatively) simple judgment. 

He goes on at paragraph 9 735 — 

In the end the result was a close run thing … Neither party has been entirely successful, nor entirely 
unsuccessful. Regardless of the result, in many ways this litigation put the legal system and its 
procedures to the test. I would be the last to say that the use which I and the parties made of aspects of 
the trial process in this case is beyond criticism. There are, I think, valuable lessons to be learned from 
this case. 

Those lessons, I suggest, have not yet been learnt. From the state’s perspective, the Bell litigation was conducted 
to achieve, firstly, a financial objective: the recovery, for the benefit of creditors, of funds that had wrongly been 
appropriated by the banks under the guise of their securities. Secondly, there were two public interest objectives. 
One was a demonstration to the lenders, which included many of the largest Australian and global banks, that 
such conduct would not be tolerated; the other was the amelioration of the impacts of this on the state of the WA 
Inc transactions, which had caused the then State Government Insurance Commission to be involved in 
Bell  Group in the first place. 

Before one is too critical of the SGIC’s and/or the Insurance Commission of Western Australia’s failure to cover 
every eventuality when trying to clean up the mess that had been entered into in 1988, one should remember that 
hindsight is a wonderful thing. Perhaps with hindsight the government of the day would not have entered into the 
sorts of deals that led to this disaster in the first place. One can speak of the wisdom of hindsight and how things 
should have been anticipated as going wrong; in 1988, all sorts of things were going wrong, yet we came to this 
pass. 

At the time the state’s funding of the Bell litigation commenced, the unsecured creditors had claims that were 
worthless. Those claims have value today only because of the conduct of that litigation and the provision by the 
state of funding towards that litigation. The conduct of that litigation came at a great cost—at least $225 million 
in direct costs to the funding creditors; the others contributed nothing. Regardless of whether there may have 
been a deal struck had there been goodwill and sufficient satisfaction that the deal was worthwhile and worked in 
the interests of the other parties, no such deal was struck. The state has funded the bulk of this litigation in order 
to secure the moneys that are now being haggled over by parties whose share in it was worthless until that 
money was actually secured at public expense. 

That cost was too much for all but one creditor to bear; that creditor was the state, through the 
Insurance  Commission of Western Australia. No private investor or syndicate of investors could bear that sort of 
cost. Had it not been done, there would not be $1.7 billion sitting there to be divided up. Some have suggested 
that they could have contributed; indeed, some members have uncritically adopted their cause. To them I say—
rhetorically, for it is now far too late—show me the $50 million or more that a meaningful contribution would 
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have involved. This was litigation against global corporations that proceeded as though they could not lose, and 
it could be conducted only with the financial resources of a state or an equally large corporation. None of those 
unsecured creditors that are now claiming a share of the proceeds could have come up with anything like a 
worthwhile contribution to the funding of that litigation; nor would they have been prepared to do so. Now that 
those proceedings have been brought to a successful conclusion, however, those who had formerly valueless 
claims, and who stood on the sidelines while it suited them to do so, are prepared to spend money on new and 
different litigation, for it is no longer only a possibility of spoils; those spoils are tangible and substantial. 
They  have been won at great cost by the efforts of the state through the Insurance Commission, and now others 
want a share of them. They have a right to some share because their valueless claims of 20 years ago now have 
some value, but the question is: what value? The courts of this state could tell them that, just as, after more than 
15 years, the courts of this state were able to tell the banks and the liquidator the value of their respective claims. 

Hon Ken Travers mentioned the acquisition of property without compensation. What is the value of any of those 
debts? The only way of determining it is through litigation, and that litigation could take another 15 to 20 years 
to work its way through not only our courts in Western Australia but also myriad proceedings that seem to be 
contemplated across the world. If litigation to determine the distribution of those funds is pursued, we will not 
find that out for a very long time. The liquidator, in responding to a request from the Standing Committee on 
Legislation during the course of its inquiry, estimated that it could take five to 15 years. I would suggest that that 
was probably a conservative estimate. Unless this matter settles in some fashion or is resolved in some fashion, it 
could be litigated for as long as those creditors choose to have it litigated, because they can be stubborn; they can 
simply refuse to settle and wear out those parties that want simply to see an end to it and to get out of it. 

Hon Ken Travers: Will you take an interjection? 

Hon MICHAEL MISCHIN: Go on. 

Hon Ken Travers: If this was a matter between two private parties, would you be legislating today about it? 

Hon MICHAEL MISCHIN: That is a hypothetical and it would depend on the circumstances and the nature of 
the proceedings. 
Hon Ken Travers: Your basic argument is that this is a problem with the legal system, and, if that’s the case, 
deal with the legal system. Deal with this bill and then deal with the legal system. 
Hon MICHAEL MISCHIN: If the member can tell us how to deal with it through the legal system in a way 
that is actually — 
Hon Ken Travers: That’s why you’re the Attorney General and I’m just a humble backbencher. 
Hon MICHAEL MISCHIN: Okay. This argument is going around in circles, and I do not propose to get into 
hypotheticals on these sorts of things. We are dealing with what we have and where we are now, with a 
significant piece of litigation—actually a lot of litigation — 
Hon Ken Travers: The reason we’re dealing with this is because the state has a financial interest in it. 
Hon MICHAEL MISCHIN: Yes, the state has a financial interest, on behalf of the state’s citizens, who have 
funded this litigation and, after 15-odd years, are looking — 
Hon Ken Travers: Be honest about it; don’t try to hide behind arguments about the legal processes. 
Hon MICHAEL MISCHIN: I do not want to get into an argument. I will not take any further interjections. 
I  will say my piece. 
For the returns to the litigation funders and distressed debt traders—and even the commonwealth government, in 
the guise of the Australian Taxation Office, because the next few million dollars that it spends will still be very 
large—it is tolerably clear that every one of the major creditors should receive tens to hundreds of millions of 
dollars. With that much available a settlement should, as Justice Owen suggested, be possible. It is, after all, only 
about money. But a settlement has not been reached, despite considerable efforts and concessions by the 
Insurance Commission to encourage others to compromise. I am informed that in the latest attempt at 
confidential discussions—somehow disclosed to and reported in The West Australian—some creditors have 
shifted their positions a little, some by more than a little, and one by nothing at all. I will not say who, or by how 
much; the negotiations are, of course, confidential and, unlike others, I will not breach that confidentiality for the 
sake of convenience or in the interest of some media attention and a quick headline. Suffice it to say that at the 
moment the parties have not settled, and the Insurance Commission has concluded that they appear unlikely to 
do so. If they cannot settle in the face of the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Bill 2015, and obtain the benefits in terms of execution risk, expedition and certainty that the bill 
provides, one can only infer what the prospects of settlement would be without it. 
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We are left with these propositions: firstly, that the state, through the Insurance Commission, has funded the Bell 
litigation for the benefit of creditors who would otherwise have received nothing; that having carried that 
litigation to a successful conclusion, the state now faces further years of litigation to determine how much each 
creditor should receive; that the other creditors, in particular one that claims to be the largest, will stop at nothing 
to achieve a large share—one has only to see the letter from its solicitors that I tabled earlier in the debate to see 
that; that the state cannot and should not give up that to which it is properly entitled to buy peace; and that some 
solution must be found. There are times when a measure of expedition and expediency is required to overcome 
the problems that are faced. 
Our legal system is one of the best in the world, and with enough time and money it could produce a near-
perfect—in the legal sense—resolution of the distribution issues for the proceeds of the Bell litigation, but that 
time will be measured in years, and the legal, judicial and administrative costs to the parties and the public purse 
will be counted in the millions. A fair, reasonable and pragmatic outcome for all parties can be achieved far more 
quickly and cheaply by the administration procedures provided by the bill. Those who oppose the bill in whole 
or in part—litigation funders, distressed debt dealers and some representatives of the legal fraternity—espouse 
that they should have the near perfection that our legal system provides. Of course they—the former, at least—
do not genuinely seek that perfection at all. They would like an opportunity to increase their share of that very 
large pot of money of $1.7 million to $1.8 billion very quickly, but on their terms. The prospect of interminable 
litigation, with the uncertainty and cost that that involves, is invoked to assist them to achieve that goal. But they 
must be prepared to run cases in order to credibly settle them. We cannot responsibly countenance that the 
distribution issues should run on just to secure that ultimate objective, when the Bell proceedings have already 
run for so long. Through the efforts of the parties mentioned above, the debate about this legislation has become 
controversial, but I will say again that the circumstances in which the government finds itself are quite unique, 
not only here but also in the common law world. It has been tested through the committee process, and the 
committee’s independent advice has confirmed that this is constitutionally valid against identifiable threats. 
That committee process also tested many aspects of the operation of the bill and exposed some areas for 
improvement. The government has gratefully adopted those suggestions in very large measure. In adopting those 
suggestions, the government had regard to what the committee said in its report about a number of issues that 
were obviously of some concern to it. It is right that the committee engaged in as searching an inquiry as 
possible within the limited time available. The suggestions of the committee and the advice that it received and 
published have been useful in not only refining aspects of the bill, but also affirming the government’s thinking 
about the bill. By its nature, the bill contains some compromises in drafting to achieve its overall objectives. 
In  doing so, some provisions, viewed individually, may not sit well with individual objectives. Mr Ken Pettit, 
SC, observed upon this in his opinion when he stated — 

In light of the above, my opinion is that no provision of the Bill is inconsistent with the policy or 
objects of the Bill, taken together. Because the objects of the Bill entail internal tension, a particular 
provision supporting one object may be characterised as inconsistent with another object. 

That is a consequence of what I must characterise as a “necessary evil”. In order to quell litigation and achieve a 
prompt and pragmatic outcome to the distribution issues, the bill rests heavily on the exercise of discretions, 
which, if viewed uncritically, could raise, in the minds of those who are inclined to think the worst of policy and 
people, the prospect of extreme outcomes. I will say again that extreme outcomes are not the intent of the bill 
and the government does not anticipate extreme outcomes as a result of it. 

It is not a criticism of the bill to observe, as Mr Pettit pithily does, that “The bill does not aim to be precise or 
restrained; it aims to use every means available to prevent challenge, collateral and direct”; it is a recognition 
that the bill is drafted in response to the reality of dealing with the strategies and tactics of those who would use 
every means available to challenge, collaterally or directly, measures taken that might frustrate the attainment of 
their objectives. 

Fully conscious that that is the case because of the unique and extraordinary circumstances that the Bell 
litigation—hopefully, the last ever manifestation of that dreadful period in Western Australian history involving 
WA Inc—poses for government and the creditors who are interested in the conclusion of that litigation, I 
commend the bill to the house. I move that it be read a second time. I take it that we will proceed into Committee 
of the Whole. 

Question put and passed. 

Bill read a second time. 

Committee 
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The Deputy Chair of Committees (Hon Simon O’Brien) in the chair; Hon Michael Mischin (Attorney General) 
in charge of the bill. 

Clause 1: Short title — 

Hon KATE DOUST: I will say only a couple of brief words at the start because I know we have extensive work 
before us. Wading through the supplementary notice paper may take us a while. I want to thank the 
Standing  Committee on Legislation for its very good work on this report, albeit over a very short space of time. 
I went into a bit of a fluster this afternoon thinking that all I would be doing would be debating clause 1, but then 
I thought I also had to give a speech during the second reading debate. I had forgotten that I had moved a motion 
to refer this bill to the committee. Given it was quite a narrow inquiry, the committee has come up with a 
substantial raft of amendments and it has addressed the issues. The fact that the government has acknowledged 
that through the Attorney General’s reply today and that it has adopted a significant number of the committee’s 
recommendations acknowledges the good work that that committee has done and demonstrates the important 
work of this chamber in reviewing legislation. The committee has not held back. If members go to the first page 
of the executive summary, they will see that the committee outlines very clearly that this is an unusual piece of 
legislation and that there is no precedent for it and what it will be doing in overriding litigation that is already out 
there. 

In his reply to the second reading debate, the Attorney General said that we have to remember what this is all 
about, but, at the end of the day, we have to remember that this is about this government trying to claw back a 
big whack of money to fill the fiscal hole that the Barnett government has provided for this state. This is one 
mechanism that the government will use, and there have been a raft of others over the last couple of months. 
As  long as we are aware in our minds that that will be the significant benefit of this legislation going through, 
we are very clear on that. 

One of the consistent themes in the committee’s report is numerous references to inconsistencies as well as 
transparency. I think that that needs to be brought to bear. It would have been interesting to see whether the 
committee would have moved, if it had had the capacity, to inquire into the policy behind the bill, but I am sure 
that we would not have had the report back to us until some time next year. I encourage members to look at the 
detail that is provided because the committee has not pulled back. It has been quite blunt in its view about why 
this legislation is in front of us. It provided the opportunity for various stakeholders to engage and put their 
views. A number of members were approached by several organisations leading up to this legislation coming 
into this chamber. As the Leader of the Opposition said, this is an extremely controversial issue. Significant 
dollars are attached to it not only in the outcome, but also in the expenditure of the litigation. I would imagine, 
Attorney General, that it is probably one of the most expensive cases that Western Australia would have had, 
sadly. 

Hon Michael Mischin: In Australia. 

Hon KATE DOUST: I will not dwell too much on that. Extensive work needs to be done over the next couple 
of days as we work our way through these amendments. I know the Attorney General tabled the government’s 
response, but I think it would be beneficial if the Attorney General, when he moves each proposed amendment, 
provides an explanation so that we at least have that on the record for interested parties.  

Hon KEN TRAVERS: I have one question, and it goes to the government’s response to report 30 of the 
Standing Committee on Legislation, which the Attorney General gave to the house earlier today, and tabled. 
Recommendation 1 of the committee deals with the interaction between the Bell Group Companies (Finalisation 
of Matters and Distribution of Proceeds) Bill and section 5F(3) of the Corporations Act. This goes to the heart of 
how all the clauses of this bill will operate together. The Attorney General said in his response — 

The Commonwealth, through the former Treasurer, confirmed prior to the introduction of the Bill that 
the Commonwealth did not propose to propound regulations under s.5F(3) of the Corporations Act 
2001 … so the issue is unlikely to arise. 

I could deal with this issue under clause 46, but it is probably easier to deal with it now. Can the Attorney 
General outline to the house what commitments the state received from the commonwealth, and what 
consultation was conducted with the commonwealth, with regard to the clauses in this bill? 

Hon MICHAEL MISCHIN: I am informed that there has been consultation at the level of the Treasurer and his 
commonwealth counterpart, at which the operation of the bill was outlined. The Treasurer has a letter of 
confirmation from the commonwealth that no regulations are proposed, and that has been confirmed 
subsequently. I have not seen that correspondence. I understand that the State Solicitor has seen it, but I do not 
have a copy of it. 
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Clause put and passed. 

Clause 2: Commencement — 

The DEPUTY CHAIR (Hon Simon O’Brien): The question is that clause 2 stand as printed. 
The  Attorney General has a couple of amendments standing in his name. In accordance with standing order 132, 
the Attorney General may wish to seek leave for the amendments to be put as one series of questions. 

Hon MICHAEL MISCHIN: In that case, I will move that, in serials 46/2 and 47/2, the words proposed to be 
deleted be deleted, and the words proposed to be inserted be inserted. Is that is what the Deputy Chair has in 
mind? 

The DEPUTY CHAIR: I presume that the leave of the committee is granted for the Attorney General to move 
both those amendments, unless anyone has a view to the contrary. 

Hon MICHAEL MISCHIN — by leave: I move — 

Page 2, line 8 — To delete “Assent;” and insert — 

Assent (assent day); 

Page 2, lines 12 and 13 — To delete “a day fixed by proclamation, and different days for different 
provisions.” and insert — 

the day after assent day. 

Hon KATE DOUST: Will the Attorney General explain why these two amendments have been moved? 

Hon MICHAEL MISCHIN: The committee report recommends that clause 2 be amended to address concerns 
about the timing of the commencement of clauses 48 to 50 of the bill. That recommendation is not supported by 
the government, as it would be contrary to the government’s intention that persons do not engage in schemes to 
avoid the operation of the act or the achievement of its objects prior to the enactment of the legislation. In the 
report, the minority of the committee recommended that clause 2 of the bill be amended to ensure that all clauses 
of the bill are proclaimed within six months of the bill. What the government has proposed instead is to amend 
clause 2 to provide that the majority of the bill, other than clauses 41, and 48 to 50, will come into operation on 
the day after the day on which the act receives royal assent, and not upon proclamation. This amendment will 
address minority recommendation 1. 

Hon KATE DOUST: Subclause (2) states — 

Sections 48 to 50 are deemed to have come into operation at 12 noon on the day before the day on 
which the Bill for this Act was introduced into the Legislative Assembly. 

Why is this subclause retrospective? Can the Attorney General explain why this subclause has been put into the 
bill? 

Hon MICHAEL MISCHIN: These are the anti-avoidance provisions. The date has been fixed in order to 
prevent those who may come to have knowledge of the bill from trying to avoid its operation in the interim 
between the time of the introduction of the bill and the time of the enactment of the bill. It is to avoid the 
prospect of someone, having learnt about the bill and what is proposed, trying to get around it before it is passed 
and assented to. 

Hon KEN TRAVERS: I want to make a couple of quick points. Firstly, I congratulate the Attorney General on 
these amendments. These are excellent amendments, and they clearly seek to achieve what I was hoping for. As I 
said during the second reading debate, I put up a minority recommendation, which was supported by Hon Lynn 
MacLaren, that the bill be proclaimed within six months. My preference has always been to have the bill come 
into operation once it has been given royal asset. I understand why clauses 48 to 50 have been separated out. 
However, when we consider that under the original time frame—that is, until the amendments that we are 
considering now—the bill was to come into operation within one year, it did not make sense to me. I was not 
convinced by the response that was provided to the committee about why all the clauses of the bill would not 
come into operation at the same time. We are seeing increasingly in the drafting of bills that it is left open to the 
executive to make these decisions. As a house of review, we should constantly be asserting the right of 
Parliament to ensure that the executive gives sufficient regard to the will of Parliament. That is mentioned in the 
report. It would also be wrong to let this clause go through without noting the extraordinary nature of the 
retrospective operation of clauses 48 to 50. As the report states, that has the potential to influence behaviour 
before the enactment of the bill. It means that an executive can threaten and seek to stop people from doing 
something before Parliament has determined that it is illegal to do that thing, because we have sought to make it 
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retrospective to before Parliament has considered the bill. I think this is an extraordinary clause. I understand 
why the government is doing this. However, I would not want to see it happen on a regular basis. 

There were comments from the Law Council of Australia on this. I know that members from all around the 
chamber would share my grave concern if this were to occur again. For example, the government can basically 
say that it is illegal to go fishing, but it has not passed a bill to make it illegal to go fishing; or it can say that it is 
illegal to do something and a bill will be brought in later. People’s behaviour will change in such a way that they 
will not take the risk of breaching the law, but the Parliament has not made that decision. It would be wrong to 
let this clause go through without making those points. This is an extraordinary set of circumstances and a very 
dangerous precedent, and I hope we do not see it in legislation again. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 3: Terms used — 

Hon MICHAEL MISCHIN: I will see if I can get away with doing this again. I seek leave to move all the 
amendments proposed for clause 3 by the deletion of relevant words and the insertion of relevant words in lieu. 

The DEPUTY CHAIR (Hon Simon O’Brien): Under standing order 132, any number of clauses or schedules 
or amendments in any one or more clauses or schedules may, by leave, be put as one question. The Attorney 
General wishes to move a series of amendments to clause 3, the definitions clause. I presume that that they be 
done as a group for the purposes of expediting consideration by the committee. It would appear that we need to 
consider and dispose of amendments 1/3 and 48/3 before we consider the committee recommendation at 70/3, 
which of course falls away. 

Hon MICHAEL MISCHIN: Rather than expediting things it has made it longer. I move — 

Page 5, after line 11 — To insert — 

director, of a company, means a person who is a director of the company under paragraph (a) of the 
definition of director in the Corporations Act section 9; 

Hon KATE DOUST: Could the minister explain why this definition has been put in, so that it is on the record? 

Hon MICHAEL MISCHIN: Amendments to the definition of the term “liquidator of a WA Bell Company” and 
a new definition of director will cater for companies that may need to be reinstated, and there is a new definition 
applicable to a reinstated company. This refers also to the other amendments proposed to subclause (2) for the 
same purpose and a new subclause (4) dealing with reinstatement. The government has accepted 
recommendation 6 of the committee report and proposes to further amend the definition of liquidator as the 
committee recommended. That covers all the matters that are proposed in clause 3. 

Amendment put and passed. 
Hon MICHAEL MISCHIN: I move — 

Page 6, lines 9 to 11 — To delete the lines and insert — 

liquidator means a liquidator of a WA Bell Company and includes a provisional liquidator of a WA 
Bell Company immediately before — 

(a) for a WA Bell Company that was registered immediately before the transfer day — the 
transfer day; and 

(b) for a reinstated WA Bell Company — the day on which the company was deregistered; 

Amendment put and passed. 

The DEPUTY CHAIR: The Standing Committee on Legislation’s recommendation shown as amendment 70/3 
now falls away. The Attorney can now move the balance of those amendments 

Hon MICHAEL MISCHIN — by leave: I move — 

Page 7, after line 12 — To insert — 

reinstated WA Bell Company means a WA Bell Company that was not registered immediately 
before the transfer day but which had its registration reinstated on or after the transfer day; 

Page 8, line 15 — To delete “12 noon on”. 

Page 9, line 3 — To delete “12 noon on the transfer day.” and insert — 
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the dissolution of that company under section 27. 

Page 9, line 7 — To delete “by” and insert — 

under 

Page 9, after line 7 — To insert — 

(4) A reference in this Act to — 

(a) the deregistration of a company is a reference to the deregistration of the company under 
the Corporations Act or the Corporations Law (as in force before 15 July 2001); and 

(b) the reinstatement of the registration of a company is a reference to the reinstatement of the 
registration of the company under the Corporations Act. 

Hon KATE DOUST: Again I ask the minister to provide an explanation to the chamber for each of those 
amendments that he has moved en bloc so that we have something on the record as to why the government is 
seeking to amend its own bill in this way. 

Hon MICHAEL MISCHIN: They are necessary to effect the subsequent amendments that will permit the 
reinstatement and preservation of companies for the purposes of the taxation issues that have been canvassed 
with the government. 

Amendments put and passed. 

Clause, as amended, put and passed.  
Clause 4: Objects of this Act — 
Hon MICHAEL MISCHIN: I move — 

Page 9, lines 10 and 11 — To delete “mechanism to resolve, without litigation, disputes which have 
arisen in relation to” and insert — 

mechanism, that avoids litigation, for 

Clause 4 deals with the objects of the act and the government accepts recommendation 7 of the committee report 
and proposes to amend clause 4(a) as recommended. Recommendation 9 of the committee report is to the effect 
that it recommends that clause 4(g) be amended to provide clarification regarding the reference in that clause to 
the intentions of the liquidator and the funding creditors as set out in agreements in circumstances in which the 
intention of those agreements was for the Bell litigation funds to be distributed in accordance with court orders, 
under section 564 of the Corporations Act 2001. The report does not provide the proposed drafting of the 
recommended amendments. The government proposes to amend the clause to state that the objects of the bill 
include distributing the Bell litigation funds in accordance with the commercial substance of the agreements, 
which include that the Bell litigation funds would be distributed to those creditors in particular proportions. 
Reference is made to the commercial substance of the agreements and not the terms of the agreements 
themselves as the construction and operation of the agreements is subject to dispute between the creditors and it 
would be contrary to the bill’s purpose of avoiding those disputes to replicate a judicial function of interpretation 
of those agreements and vest that function in the authority. 

I should add that recommendation 8 of the committee report recommends that I explain to the 
Legislative  Council the intent of the reference to the “uncertainties” described in clauses 4(e) and (f) of the bill 
and whether it is necessary for such references to remain. The committee was briefed extensively on the nature 
of the current Bell distribution litigation and the materials in relation to that briefing have been published. It is 
sufficient to say, for the purpose of identifying the object of the bill, that the nature of the issues joined and to be 
joined in the Bell distribution proceedings and the structure of the Bell Group itself, creates in relation to many 
companies in the Bell Group present uncertainty as to the property held by that company or which might be held 
by that company in the future as a result of the process of liquidation. The way in which the money flows 
through that group depends on the resolution of distribution issues before the distribution of funds by the 
Bell  Group to, ultimately, its creditors. 

Hon KEN TRAVERS: This is an issue that certainly highlights the benefits of having had a bill referred to a 
committee. Obviously, the original wording was, “to provide a mechanism to resolve, without litigation.” 
The  advice we got from Ken Pettit is that it is not seeking to resolve anything; it is a mechanism to distribute the 
funding. The reason that we picked up the recommendation that avoids litigation came out of comments from the 
government back to the committee—that is my recollection. It was the government’s suggested wording to 
change it to “avoids litigation” rather than Mr Pettit’s original opinion, which just suggested the deletion of the 
words “to resolve” and just to make it a “mechanism, without litigation.” 
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Can the Attorney General explain whether he sees any material difference between using the words, “to provide 
a mechanism, without litigation” as opposed to “a mechanism that avoids litigation”? My view is that there is a 
change in the intention there. Is that the government’s view as well or does the Attorney General see them as 
being completely the same? 

It has just come back to me that I think it was the drafting from the parliamentary counsel that suggested that 
change; I was never able to satisfy myself. My apologies for that, it just came back to me that it was not the 
government, it was when we sought advice from parliamentary counsel about the precise wording of a 
recommendation to deal with the issues raised by Mr Pettit. I am intrigued to know whether the Attorney General 
sees any difference between using the words, “avoids litigation” as opposed to “without litigation.” 

Hon MICHAEL MISCHIN: There is a subtle difference and the bill is structured around minimising the risk of 
litigation. The wording that is currently proposed—that is, to provide a mechanism that avoids litigation—is 
probably more accurate as a reflection of the intent of the bill. 

Hon KEN TRAVERS: The other thing that is worth making mention of is that the new paragraph (g) is the 
government’s own wording. That is the government’s new wording that seeks to address some of the issues 
raised in the committee report. One of the key ones was that obviously under the original paragraph (g), it 
stated — 

(g) to distribute the Bell litigation funds generally in accordance with the intentions of the liquidator … 

One of the things that became clear in the opinion that Mr Pettit provided to the committee was that the intention 
of the liquidator was to go to the court and seek a ruling under section 564 of the Corporations Act, with respect 
to a just reward for the Insurance Commission of Western Australia, on it being the funding creditor. It is clear 
that that was always the intention and it just highlights these matters and that when we race to try to do bills like 
this, we sometimes end up with clauses that as they originally stood, did not make sense when we fully 
understand the details. Having said that, I am not sure that it would make a material change to the outcome, 
because pretty much everything that is included in this bill has opt-out clauses all the way through. 
Whatever  happens, even though these give guidance to the authority, they have no ultimate meaning for the 
authority in terms of how it reaches its conclusion because of other clauses and the way they operate throughout 
the bill. The committee made the point, on clauses 4(e) and (f), that we talk about the uncertainties, and its 
recommendation was that once we get a decision of the authority, then there is no uncertainty because the only 
uncertainty at that point would be whether the cabinet would recommend to the government that they adopt it or 
whether it does something completely different. 

I support all of the amendments but I think it is worth making the point that although these are clearly the objects 
of the bill, unlike most bills by which these objects would provide some degree of guidance that is then “de-
stickable”, these ones will not, but as a result of these amendments, they will be clearer and more correctly show 
the correct circumstances as this bill will apply to the various issues. The amendment moved by the government 
makes it clearer that what is really happening here is to seek to get—generally in accordance with the 
commercial substance, which is quite different from the intentions of the liquidator.  

Amendment put and passed. 

Hon MICHAEL MISCHIN: I move — 

Page 10, lines 4 to 6 — To delete “intentions of the liquidator and the creditors who funded the Bell 
litigation as set out in agreements” and insert — 

commercial substance of the agreements between the liquidator and the creditors who funded the 
Bell litigation, as 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 5 put and passed. 

Clause 6: Extraterritorial operation — 

Hon KATE DOUST: I ask about clause 6 only because I note that at page 46 of the committee report, reference 
is made specifically to this clause about extraterritorial operation. The report refers to Western Australia having 
the power to legislate for this under section 2 of the commonwealth Australia Act 1986. This clause refers to 
operating to the full extent of the extraterritorial legislative power of the state. In the context of this legislation, 
what does that mean? How broad is that? What are the full limits that would apply for this legislation? Given 
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that a lot of the litigation that has flowed out of the Bell Group matter has occurred offshore, if you like, I 
wonder how broad it will be for this legislation. 

Hon MICHAEL MISCHIN: There will have to be, of course, some territorial nexus and that can be provided 
by the registration of the relevant Bell Group company in Western Australia or some other act or omission 
concerning the legislation that is connected territorially to WA. The primary concern, and what was meant to be 
addressed by this, was the necessity potentially for the transfer of property that may be held interstate or 
internationally by one of the relevant companies. However, the only way of testing it ultimately will be if a 
situation arises when it is attempted to be enforced using this provision. 

Clause put and passed. 

Clauses 7 and 8 put and passed. 

Clause 9: Functions of the Authority — 

Hon MICHAEL MISCHIN: I move — 

Page 12, after line 10 — To insert — 

(aa) to administer each WA Bell Company until it is dissolved; and 

The clause is proposed to be amended to empower the authority to administer companies in liquidation to permit 
taxation appeals to be pursued by the authority. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 10: Powers of the Authority — 

Hon MICHAEL MISCHIN — by leave: I move — 

Page 12, after line 28 — To insert — 

(da) seek the reinstatement of the registration of a WA Bell Company; 

(db) indemnify a liquidator of a WA Bell Company against costs or liability in relation to the 
performance of a function as liquidator of the company, on the terms and conditions 
determined by the Authority; 

Page 13, line 4 — To delete “section 7(3) or”. 

Additional powers have been included in this clause to allow the authority to seek reinstatement of registration 
and to provide indemnities to liquidators to permit a liquidator to be funded to continue performing functions of 
that office for as long as necessary on conditions determined by the authority. Again, the point of the 
amendments is to address a taxation issue in order to preserve the ability of the companies to contest the taxation 
assessments. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 11 to 17 put and passed. 
Clause 18: Administration expenses — 
Hon MICHAEL MISCHIN — by leave: I move — 

Page 16, after line 15 — To insert — 

(aa) expenses of, and incidental to, the administration of a WA Bell Company by the Authority; 

(ab) any amount payable under an indemnity under section 10(2)(db); 

Page 16, line 22 — To delete “all other payments.” and insert — 

the payment of amounts specified in the determination of the Governor under section 37(2). 

The clause will be amended to provide for the payment of administration costs and moneys paid under any 
indemnity provided to a liquidator from the fund. In considering the existing supplementary notice paper 
amendment to clause 18(1), it came to the government’s attention that, if amendments providing for interim 
reports and recommendations are made to the bill, it will not be possible for all expenses payable under 
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clause 18(1) to be paid out of the fund before all other payments, particularly as some of those expenses may not 
be incurred until after payments are made in accordance with an interim determination made by the Governor 
under proposed new clause 36A. The government therefore proposes that expenses referred to in clause 18(1) be 
paid out before the Governor’s final determination under clause 37(2). 

Hon KEN TRAVERS: I want to double-check; I think the Attorney General said in his comments that the 
second amendment to subsection (2) at 51/18 is an additional amendment subsequent to the supplementary 
notice paper provided to the house before this bill was referred to a committee. Am I correct in that? 

Hon MICHAEL MISCHIN: The honourable member is correct, yes. 

Hon KEN TRAVERS: If that was the case, I wonder what the outcome would have been should we have passed 
the bill a month ago without having the benefit of people considering the bill further whilst it was off at a 
committee. 

Hon MICHAEL MISCHIN: I am informed by the State Solicitor that there would have been a problem. 

Hon KEN TRAVERS: Can I put on the record my congratulations to the Leader of the House, and when he 
next talks to the Treasurer, he should remind the Treasurer how much the Legislative Council assisted the 
operations of this bill by giving his officers more time to consider the details of the amendments and get them 
right. Well done, Leader of the House; I hope the Treasurer acknowledges that at the next opportunity. 

Hon KATE DOUST: The first amendment the Attorney General proposed refers to expenses. Could the 
Attorney General provide some detail of the type of expenses that would be anticipated under this amendment? 

Hon MICHAEL MISCHIN: I am informed that it is most likely to be legal expenses incurred in contesting the 
Australian Taxation Office assessments. 

Hon KEN TRAVERS: Let the record show that this bill does not stop the lawyers’ picnic. By the way, to the 
Leader of the House, I will make sure that some of my colleagues in the other place point out the work of the 
upper house to the Treasurer and how much the Leader of the House’s decision to agree to the legislation going 
to a committee assisted the government. 

Amendments put and passed. 

Clause, as amended, put and passed. 
Clauses 19 to 21 put and passed. 

Clause 22: Transfer of property — 
Hon MICHAEL MISCHIN — by leave: I move — 

Page 19, lines 12 to 14 — To delete the lines and insert — 

(c) all property held (in any capacity) by a person who is a liquidator of a WA Bell Company on 
trust for any person, other than property held in a capacity that does not relate to the liquidation 
of a WA Bell Company. 

Page 19, after line 14 — To insert — 

(1A) Property received by a WA Bell Company or another person, on or after the transfer day, 
that would have been transferred to, and vested in, the Authority by subsection (1) were it 
vested or held by the company or person as described in subsection (1) before the transfer 
day, is transferred to, and vested in, the Authority by force of this section, at the time at 
which it is received. 

(1B) In relation to a reinstated WA Bell Company, property revested in the company as a 
consequence of its reinstatement is taken to have been received by the company for the 
purposes of subsection (1A). 

(1C) Subsection (1) or (1A), whichever is relevant, does not apply to a share in a company that 
was a subsidiary of TBGL — 

(a) immediately before the transfer day; or 
(b) if the company was deregistered before the transfer day — immediately before the 

time at which the company was deregistered. 
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(1D) A share to which subsection (1) or (1A) would have applied but for subsection (1C), is 
transferred to, and vested in, the Authority by force of this section immediately before the 
earlier of — 

(a) the day specified by the Authority, by instrument published in the Gazette, for the 
purposes of this paragraph; and 

(b) the day on which the WA Bell Company is dissolved under section 27. 
(1E)  To the extent to which a right to make a taxation objection, or a right or capacity to seek 

the review of, or to appeal against, a decision of the Commissioner in relation to a taxation 
objection, is property of a WA Bell Company, subsection (1) or (1A), whichever is 
relevant, does not apply to the right or capacity. 

(1F)  Words and expressions used in subsection (1E) and also in the Taxation Administration 
Act 1953 (Commonwealth) Part IVC have the same meanings in that subsection as they 
have in that Part. 

Page 19, line 28 — To delete “transfer day.” and insert — 
day specified in the certificate. 

This clause deals with the transfer of property. The committee received evidence from the liquidator of 
Bell  Group UK, which is not a Western Australian company, to the effect that clauses 22(1)(c), 22(4) and 25(4) 
of the bill interfere with its rights under the 2013 settlement deed. Although the government does not accept the 
premise in that evidence, the government proposes amendments to clause 22(1)(c) and to insert new clause 28A 
to make it absolutely clear that Bell Group UK may submit a proof to the authority in respect of any settlement 
funds attributable to it that are transferred or vested in the authority. The amendments clarify an aspect of the 
transfer provisions and ensure that persons who had the benefit of any encumbrance, trust, equity or interest in 
the property, which is avoided by clause 22, are treated by the authority as creditors of the, or of each, 
Western  Australian Bell Group company as may be appropriate. 

Clauses 22(1A) to (1F) are inserted to clarify that the transfer of property provisions do not apply to a right to 
object or to seek a review or repeal of a decision of the Commissioner of Taxation; secondly, to clarify that such 
a right to object or to seek review or repeal is not property for the purposes of the bill; and, lastly, to provide 
provisions dealing with after-acquired property, most particularly recouped taxation, but also property received 
by a formerly deregistered, but now reregistered, WA Bell company. It also ensures that the Bell Group is 
maintained as a Bell Group for taxation purposes. Recommendation 17 of the committee’s report also touches on 
this issue. The committee recommended that I advise the Council whether it is the intention of the bill to pool 
assets for the purposes of recommending distributions to any person. The substantive effect of the bill is to pool 
the assets of the group for the purposes of distribution. The process contemplated by the bill is, firstly, that the 
authority assesses and determines the liabilities of each WA Bell company, which includes intracompany 
liabilities; it also determines the assets of each company. There is necessarily and properly a measure of 
judgement involved in making those assessments, and it is for that reason that a broad discretion is given in 
relation to those determinations. Secondly, having determined those assets and liabilities, the authority then 
recommends, first, an amount to be paid to the creditors that funded the recovery of the litigation proceeds to 
compensate them for that funding, and, secondly, a distribution of the residue amongst the creditors. 

Otherwise, the process involves a single sum being paid from a single fund. In doing so, the authority will 
doubtless have regard to the position that would have eventuated had liquidations proceeded, attended by the 
uncertainties of litigation, to a conclusion sometime in the distant future, and make a determination of the 
amount that reflects a fair distribution having regard to those matters, which process is embodied in the objects 
of the bill in clause 4. In that sense, the assets are pooled for the purposes of distribution and that, of course, is 
the effect of the vesting of those assets in a single fund. 

Hon KEN TRAVERS: I think I probably need to say again that these are, to be frank, quite complex clauses in 
the way that they all intertwine. Having received them and been able to go through the documentation only 
today, I have not been able to give them as much detailed consideration as I would like. I note that these clauses 
are now significantly different from what was in the supplementary notice paper. There were some amendments 
in the supplementary notice paper to new clauses (1A), (1B), (1C) and (1D), but there are a range of other 
proposals. The Attorney General has outlined the purpose of those proposals and I appreciate that he makes the 
point that he does not necessarily agree with the evidence that was received by the committee and is referred to 
on pages 49 and 50 of the report, to which I think he referred. Whether or not money is held by the liquidators on 
trust for BGUK and they seek to deal with it is an area that I have always had in the back of my mind that had 
potential for someone to use as a point to challenge the bill. 
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The Attorney General made the comment that this clause seeks to ensure that the Bell group companies can still 
be treated as a group of companies for taxation purposes. I think that is what the Attorney General said in his 
comments. I understand why the government is doing that because one of the problems with the way in which 
the bill operated was that effectively there were no Bell group companies anymore; the money was held by the 
liquidator and it then had to be tracked back. The way money may or may not have flowed and tax deductions 
that may or may not have been available in the Bell group companies may not have applied under this 
legislation. I suspect that that brought a little glint to the eye of the federal Commissioner of Taxation when he 
saw that in this legislation. Although the Treasurer may have had a memo from the commonwealth Treasurer 
that he would not be seeking to implement regulations under the Corporations Act, as we know, commissioners 
of taxation always operate independently of government and clearly seek to maximise the benefits for the state. 
My point is that I will take what the Attorney General has said to us today on face value. I am not in a position to 
have considered it or sought advice, or done anything else. It is certainly something that, when it goes the other 
place, which it will now have to, by that stage people will have had some more time to consider it. For the 
Leader of the House, another point that he can make to the Treasurer is that he can probably have a bit more 
money to spend in the education budget as a result of him working with the Leader of the Opposition to send this 
bill to a committee. I hope the Leader of the House’s position is enhanced and the money is spent in the 
North Metropolitan Region. 

Hon KATE DOUST: This amendment will delete the words “transfer day” and insert “day specified in the 
certificate”. My first question is: can the Attorney General explain to us what the change in language will mean? 
If we go down to the next set of amendments under clause 23, they refer to “transfer day”. Is it an entirely 
different meaning or what is the context? My first question is why are the words changed in this first amendment 
under clause 22? What does it actually mean or what difference will it make? 

Hon MICHAEL MISCHIN: In respect of companies that are reinstated subsequent to the day of transfer, 
plainly reference to the transfer day is talking about an event in the past. So, when there is a reinstated company, 
there has to be some kind of evidence of the effective day of transfer for the purposes of the exercise of taxation 
assessments and the like. Hence, there is an evidential provision that will be a certificate that will deem a 
particular day to be the transfer day, and that is the certificate that is being talked about in that context, which 
may be a different day from the actual transfer day. 

Hon KATE DOUST: Jumping ahead, I know we are not dealing with clause 23 yet, but when we get to deal 
with it, is that talking about a totally different issue? 

Hon Michael Mischin: One is the de facto transfer day; the other one is the deemed transfer day. 

Hon Kate Doust: Okay. 

Hon KEN TRAVERS: I have one quick final question for the Attorney General on this clause: do we have any 
idea of what the quantum of the benefit of the tax deductions that will now be able to be claimed by grouping the 
companies back together and treating them as a group of companies? Do we have any idea of the quantum that 
that will mean in the reduction in the commonwealth’s tax claims as a result of this amendment? Do we have any 
idea how much we are going to reduce the tax liability that might otherwise have occurred as the bill was 
previously planned to operate? 

Hon MICHAEL MISCHIN: I am informed that there is limited information available to the state as to what the 
taxation affairs of the various Bell group companies may be, but the taxation office has given some indication 
that it thinks the liabilities are in the order of $298 million-plus. The liquidator, on the other hand, contends that 
if all the available taxation deductions are taken into account, it ought to be close to zero. 

Hon Ken Travers: So we are saving ourselves about $300 million or thereabouts. 

Hon Michael Mischin: Give or take a few hundred thousand. 

Amendments put and passed. 

Clause, as amended, put and passed.  

Clause 23: Notice to property holder — 
Hon MICHAEL MISCHIN: I move — 

Page 20, lines 14 to 16 — To delete — 
“held, property that, before the transfer day, was property of a kind referred to in section 22(1).” 
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and insert — 
held — 

(a) property that, before the transfer day, was property of a kind referred to in section 22(1); 
or 

(b) in relation to a reinstated WA Bell Company — property that, before the day on which the 
company was deregistered, was property of a kind referred to in section 22(1); or 

(c) property to which section 22(1A) applies. 
By way of explanation, this clause is amended to provide for notice to be given to property holders with respect 
to reinstated companies and holders of after-acquired property. 
Hon KATE DOUST: I ask the Attorney General whether he could perhaps explain to the house what this 
amendment seeks to achieve. 
Hon MICHAEL MISCHIN: Previously the clause allowed notice to be given to holders of property before the 
transfer day; however, in the case of companies that have been dissolved, it now provides for notice to be given 
to those who held property before the dissolution day. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 24 put and passed. 
Clause 25: Treatment of liabilities — 
Hon MICHAEL MISCHIN — by leave: I move — 

Page 21, line 10 — To insert after “incurred by” — 
a WA Bell Company or 

Page 21, line 17 — To insert after “of” — 
a WA Bell Company or 

By way of explanation, the clause is amended to clarify the application of clause 25 to taxation claims arising 
through the liquidation. 
Amendments put and passed. 
Clause, as amended, put and passed. 
Clause 26 put and passed. 
New Division 3A — 
Hon MICHAEL MISCHIN: I move — 

Page 22, after line 29 — To insert — 

Division 3A — Administration of WA Bell Companies 

26A. Authority to administer WA Bell Companies 
(1) The Authority is, by force of this section, the administrator of each WA Bell Company. 

(2) Subsection (1) has effect — 

(a) for a WA Bell Company that was registered immediately before the transfer day —
 from the beginning of the transfer day; and 

(b) for a reinstated WA Bell Company — from the time at which the company’s 
registration is reinstated. 

(3) The Authority’s administration of a WA Bell Company ceases on the earlier of — 

(a) the dissolution of the company; and 

(b) the day specified in a notice given by the Authority to the liquidator (or other officer 
if there is no liquidator) of the company that the Authority will cease to be the 
administrator of the company on that day. 

26B. Role of Authority as administrator of WA Bell Companies 

(1) While a WA Bell Company is under the administration of the Authority, the Authority — 
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(a) has control of the company’s property and affairs; and 

(b) may manage that property and those affairs; and 

(c) may dispose of any of that property; and 

(d) may perform any function, and exercise any power, that the company or any of its 
officers could perform or exercise if the company were not under the administration 
of the Authority. 

(2) Nothing in subsection (1) limits the generality of anything else in it. 

(3) Nothing in this section limits any other power of the Authority under this Act or any other 
written law. 

26C. Powers of other officers 

(1) While a company is under the administration of the Authority, a person (other than the 
Authority) cannot perform or exercise, and must not purport to perform or exercise, 
a  function or power as an officer of the company. 

(2) Subsection (1) does not apply to the extent that the performance or exercise is with the 
Authority’s written approval or is in the exercise of a power or duty under this Act. 

(3) Subsection (1) does not remove a director or the liquidator of a WA Bell Company from 
his or her office. 

These clauses are to do with the administration of WA Bell companies. They are inserted to permit the authority 
to administer a WA Bell company until the dissolution of that company. The administration ceases on the earlier 
of the dissolution of the company or, in effect, the resignation of the authority from that position, at which time 
the relevant company reverts to its previous management, which is likely to be the liquidator. The powers of the 
authority in administering a WA Bell company are set out in clause 26B and are essentially the powers of an 
administrator of a company under section 437A of the Corporations Act. Clause 26C is intended to exclude the 
liquidator or any other officer from exercising any residual managerial functions while the authority is in control 
of a WA Bell company, without the liquidator or any director being removed from office because of the 
operation of the provisions of the bill. The administrator can authorise them to act to do particular things. 

Hon KEN TRAVERS: It is worth pointing out that whilst the liquidator stays in place, these clauses effectively 
strip the liquidator of all powers and vest the powers in the authority. The question I have has always been in my 
mind and is not one that we specifically dealt with in the Standing Committee on Legislation, partly because we 
had so many things going on. A liquidator is a person, whereas, in these clauses, we give the power to the 
authority rather than to the administrator. I just wonder why we have done that and why we did not give these 
powers to the administrator to carry out these functions. Why is it the authority? Other than the administrator 
making the decision, it is not really that clear how the authority will arrive at a decision. Why are we using the 
authority rather than the administrator to carry out these functions?  

Hon MICHAEL MISCHIN: I am informed that the liquidator is a person because of the supervisory aspect 
exercised by the court over the liquidator’s actions. The use of an authority or a corporation, or an entity such as 
that, is more aligned with current practice in Western Australia in which certain administrative functions and the 
like are carried out more conveniently by a ministerial authority or corporate body.  

Hon KEN TRAVERS: I know these questions sound pretty straightforward, but who will make the decisions of 
the authority? In terms of the powers under clause 26B—that is, controlling the company’s property and affairs, 
managing the property and those affairs, and disposing of property—what is the process? How will a decision of 
the authority be arrived at? I do not see the clauses. There is no board or anything like that to run the authority, 
so how will a decision of the authority be arrived at?  

Hon MICHAEL MISCHIN: It will be the administrator in the case of more important aspects, or a delegated 
officer or employee of the administrator in respect of the minor ones.  

Hon Ken Travers: Where does it say that in the bill?  

Hon MICHAEL MISCHIN: Clause 8 deals with the appointment of the administrator and the character of that 
office appointed by the minister and — 

Hon Ken Travers: There is nothing in there that says that the administrator has the authority to make decisions 
on behalf of the authority, is there?  
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Hon MICHAEL MISCHIN: Clause 7(5) states, “The Authority is to be governed by the Administrator.” 
Otherwise, the authority to delegate is in clause 12, which states — 

(1) The Authority may, by instrument in writing, delegate to any person any of the powers or duties … 

Clause 13 applies to the execution of certain documents, including subclause (2), which states — 

The Authority may, by writing under its seal, authorise an employee of the Authority or other person to 
sign documents on its behalf, either generally or subject to any restrictions that are specified in the 
authorisation. 

There are a number of provisions that address the logistics and mechanics of it.  

Hon KEN TRAVERS: In effect, all of the powers under clause 26A will be the administrator taking those, even 
though the way a decision will be made under clauses 26A, 26B or 26C will be a decision of the administrator or 
someone who has been delegated by the administrator to carry out those functions on behalf of the authority. 
I  still do not quite understand why we did not give the administrator the powers to do all of these things in the 
first place, but I will not labour the point.  

New division put and passed. 

Clause 27: Dissolution of companies — 

Hon MICHAEL MISCHIN — by leave: I move—  

Page 23, lines 3 and 4 — To delete the lines and insert —  

(1) The Governor may, by proclamation, dissolve a WA Bell Company. 

Page 23, line 5 — To delete “a WA” and insert —  

the WA 

The proposed amendments effectively delete certain words and substitute others in lieu thereof. Clause 27 deals 
with the dissolution of companies. It is proposed to be amended so that dissolution no longer occurs on the 
transfer day but by proclamation. A proclamation would logically occur when a taxation dispute has been 
resolved, but that may result in WA Bell companies being dissolved at different times.  

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 28 put and passed.  

New Division 1A —  

Hon MICHAEL MISCHIN: I move — 

Page 25, after line 2 — To insert —  

Division 1A — Application of this Part 

28A. Application of this Part in relation to certain interests 
 (1) In relation to a liability referred to in section 25(3), this Part has effect as if — 

 (a) the liability were, immediately before the transfer day, a liability of the 
WA  Bell  Company referred to in section 25(2) in relation to the liability; and 

(b) the person who, immediately before the transfer day, had the benefit of the liability 
were, immediately before the transfer day, a creditor of the WA Bell Company. 

(2) If property vested in a WA Bell Company or held by a liquidator of a WA Bell Company, 
to which section 22(1)(a) or (b) applied at the beginning of the transfer day, was freed 
from an encumbrance, trust, equity or interest (the interest) by section 22 and the 
WA  Bell  Company was not the beneficiary of the interest, this Part has effect as if — 

 (a) the interest were, immediately before the transfer day, a liability of the 
WA  Bell  Company; and 

 (b) the person who, immediately before the transfer day, had the benefit of the interest 
were, immediately before the transfer day, a creditor of the WA Bell Company. 
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(3) If property to which section 22(1) applied at the beginning of the transfer day was freed 
from an encumbrance, trust, equity or interest (the interest) by section 22 and subsection 
(2) does not apply in relation to the property, this Part has effect as if — 

 (a) the interest were, immediately before the transfer day, a liability of each 
WA  Bell  Company; and 

  (b) the person who, immediately before the transfer day, had the benefit of the interest 
were, immediately before the transfer day, a creditor of each WA Bell Company. 

(4) In relation to a claim referred to in section 26(3), this Part has effect as if — 

  (a) the claim were, immediately before the transfer day, a liability of the 
WA  Bell  Company referred to in section 26(2) in relation to the claim; and 

  (b) the person who, immediately before the transfer day, had the benefit of the claim 
were, immediately before the transfer day, a creditor of the WA Bell Company. 

(5) If the Authority determines, under section 33, that an interest to which subsection (3) 
applies is a liability of each WA Bell Company, each company is jointly and severally 
liable. 

As mentioned previously, in light of Bell Group UK’s evidence to the committee, the government proposes 
amendments to ensure that persons who have the benefit of any encumbrance, trust, equity or interest in property 
are treated by the authority in the same manner as ordinary creditors of a WA Bell company. In clause 28A, this 
is achieved by providing that an encumbrance, trust, equity or interest in property is to be treated as though it 
were, immediately before the transfer day, a liability of a WA Bell company and as though the person with the 
benefit of the interest were, immediately before the transfer day, a creditor of a WA Bell company. 
Similar  provision is made with respect to persons to whom a liquidator of a WA Bell company has a liability 
either in respect of costs and expenses of winding up a Bell Group company or pursuant to an agreement made 
void by clause 26. Consequently, persons who claim an interest referred to in clause 25(3) and (4) and 
clause 26(3), which interest might otherwise be interpreted not to be a liability or a liability of a WA Bell 
company, will have the benefit of the mechanisms provided in part 4 and be dealt with in the same manner as 
other creditors who claim a liability referred to in clause 25(1). 

Hon KEN TRAVERS: I thank the Attorney General for that explanation. I think I got a slightly quizzical look 
from the Attorney General, although it might have been just the usual smile of the Attorney General, when I 
raised the issue earlier that I thought there were some amendments that went beyond the committee 
recommendations and what was in the original supplementary notice paper. This is one of those amendments. 
I  understand now that the Attorney General is seeking to address some of the broader issues that were raised as a 
result of the inquiry. I make the point that in the time that we have had today, I have not been able to give serious 
consideration to this amendment, and I will again take on face value the views expressed by the 
Attorney  General about how this new division will operate. I have not had the opportunity to be briefed on how 
it is intended to operate, or to seek advice from government officers, or anybody else for that matter, about how 
it will operate. However, the opposition is seeking to cooperate with the government as part of the arrangements 
that saw this bill referred to a committee. Therefore, I do not intend to delay the bill tonight, other than to say 
that I will certainly encourage my colleagues in the other place to seek a briefing and go through the exact details 
of this new division. The only question I have is: does the Attorney General believe that this new division will 
help mitigate the possibility of litigation and someone taking court action to strike down this bill in a jurisdiction 
outside of Western Australia—the Attorney General made reference to BGUK—because of the way the bill 
would operate if clause 28A was not in it? 

Hon MICHAEL MISCHIN: This amendment is a result of the submission from BGUK, with a view to putting 
the matter beyond doubt. Whether it does so is another matter, but that is the intention. 

Hon Ken Travers: To reduce the options? 

Hon MICHAEL MISCHIN: Yes. 

Hon KEN TRAVERS: Looking at some of these issues, we are not opening up the opportunity for any of the 
banks to have another go at it, are we? 

Hon MICHAEL MISCHIN: Not if we have anything to do with it! 

New division put and passed. 

Clause 29: Requirements on liquidator — 
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Hon MICHAEL MISCHIN — by leave: I move — 

Page 26, lines 14 to 16 — To delete “liquidator, in the capacity of liquidator of the company, on trust 
for any person other than the company;” and insert — 

liquidator referred to in section 22(1)(c); 

Page 26, after line 24 — To insert — 

(12) This section has effect in relation to a reinstated WA Bell Company as if references in it to the 
transfer day were references to the day on which the registration of the company was 
reinstated. 

The proposed amendment to clause 29(8)(c) is to achieve consistency with clause 22(1)(c). 

Hon Ken Travers: Is this consequential to the earlier amendments? 

Hon MICHAEL MISCHIN: Yes, and otherwise to make an amendment to cater for reinstated companies, so 
that the provision will apply to a company when it is reinstated. That is proposed subclause (12). 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 30: Call for proof of liabilities — 

Hon MICHAEL MISCHIN: I move — 

Page 27, after line 7 — To insert — 

(2A) The Authority may also publish the notice referred to in subsection (2) by any other means 
that the Authority thinks necessary to bring it to the attention of the persons referred to in 
that subsection. 

The report of the Standing Committee on Legislation asks me to assure the Legislative Council that the authority 
will advertise appropriately to ensure that all potential creditors are given notice under clause 30, in particular 
overseas creditors. The report does not recommend any amendments. The government has addressed this 
recommendation by proposing the insertion of subclause (2A), which will provide that the authority may publish 
notice by any means it thinks necessary to bring it to the attention of persons who believe that they are creditors 
of a WA Bell company. Precisely what means will be used to inform creditors will be a matter for the authority 
to determine, after consulting with relevant stakeholders to identify the most effective means of ensuring that 
communication. The original version of supplementary notice paper 134 contained a new subclause (4) in 
relation to reinstated companies, which provided that the “call for proof of liabilities” requirements would take 
effect in relation to a reinstated WA Bell company as if reference to the transfer day in that provision were a 
reference to the day on which the company was reinstated. The committee received evidence from 
WA  Glendinning and Associates about how the call for proof of liabilities will come to the attention of all 
creditors. In reviewing the evidence, the government became aware that there are only two creditors of WA Bell 
companies that might be reinstated. One of those creditors is the Australian Taxation Office, which will already 
receive notice by reason of it being the creditor of other currently registered WA Bell companies. The other 
creditor is known and appears capable of ready contact, to the extent that it existed at the time of the 
commencement of the administration. Therefore, the amendment is now not being pursued. 

Hon Ken Travers: What does that mean? 

Hon MICHAEL MISCHIN: The amendment that had been proposed to clause 30 by including a new subclause 
(4) is now no longer being pursued and does not appear on supplementary notice paper 134. 

Hon KEN TRAVERS: Did the Attorney General just say that he believed only two creditors were likely to be 
reinstated? 

Hon Michael Mischin interjected. 

Hon KEN TRAVERS: So, only two of the companies are likely to be reinstated and that is based on what 
occurred when the liquidator previously called on creditors to prove debts against those companies. 
The  Attorney General stated that the first creditor was the Australian Taxation Office and the second company 
no longer exists. 

Hon Michael Mischin: The company currently exists and is known and appears capable of being contacted 
readily. It currently exists, but it may not exist at the time of the commencement of the administration. 
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Hon KEN TRAVERS: The original amendment proposed for new subclause (4) would have effectively meant 
that even if they were not notified, they would be treated as though they were notified, but now we do not need 
that subclause. Is there any chance that other creditors may come out of the woodwork; for example, someone 
may not have bothered to make a statement of claim in the past because they did not believe there would be any 
money, but now there may be potential for money? 

Hon MICHAEL MISCHIN: I am informed that that does not seem likely. There has been consultation with the 
liquidator, who does not seem to think that there would be any such creditors. 

Hon KATE DOUST: I want some clarification about what the Attorney General means by the words “other 
means”. I note that subclause (2) refers to publishing the information in the daily newspaper. What other means 
or mechanism would be used? Is it email, social platforms or old-fashioned mail? What other means does the 
Attorney General refer to to get that information out to those groups? 

Hon MICHAEL MISCHIN: I am informed that the Standing Committee on Legislation received evidence 
regarding the holders of bearer bonds. No register exists as to the holders; however, there are trading venues or 
platforms whereby notice can be given to the holders of bearer bonds, such as publications in the industry that 
can communicate such information, and consultation can take place on the best avenue of communicating that 
intelligence to those who may hold those bonds. 

Hon KEN TRAVERS: I was going to raise this in debate on clause 38 or something like that, but the 
Attorney General has raised an interesting point as to whether we expect the Law Debenture Trust Corporation 
will make the claim on behalf of all bond holders, or is it the expectation that each holder of a bearer bond will 
be required to make application to the authority or will LDTC be able to make application on behalf of all bearer 
bond holders? The Attorney General has raised that now, so it is probably worth asking the question. 

Hon MICHAEL MISCHIN: I am informed that the State Solicitor’s Office does not know, but the deeds are 
structured in such a way that the trustee can make the claims on behalf of the debenture holders. 

Amendment put and passed. 
Clause, as amended, put and passed. 

Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Attorney General). 
House adjourned at 9.45 pm 

__________ 
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